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BREXIT:  Supporting Members contingency planning 
for the no-deal scenario 
 

 
 

Introduction 
 
ABTA believes it is now prudent for Members to consider in more detail the implications of the UK departing 
the EU under a no-deal scenario, given the short period remaining for negotiations between the UK and EU, 
and recent reports of a lack of progress in Withdrawal Agreement (WA) negotiations. Within this guidance, we 
have identified relevant areas where a no-deal scenario might have an impact on your business operations, 
and the way in which you deal with customers or their holiday experience and protections.  
 
The publication of this guidance does not mean that ABTA expects a no-deal exit to materialise. ABTA 
continues to stress the importance of a pragmatic solution in our discussions with the UK government, EU 
negotiating team and EU Member State representatives. Within this paper, we have also included references 
to other negotiating documents that indicate each side’s favoured outcomes, such as the UK Government’s 
recently published White Paper. However, we note both sides have also released documents advising 
businesses and citizens of the possibility, and likely consequences, of a no-deal exit.  
 
To make the content more accessible, we have divided content into four sections: your business, your 
commercial partners, your people, and your customers. The list of areas covered within this guide is not 
exhaustive and it is advisable to undertake a thorough review of all business areas.  There is no ‘one size fits 
all’ approach.  We have identified some sector-wide issues, but each business must identify its own risks and 
opportunities based on how the business is structured, how it operates and its supply chains. 
 
The withdrawal process – Article 50 and the possibility of a period of transition 
 
The UK Government notified the EU of the UK’s resignation from the Union, triggering the formal Article 50 
exit process within the Lisbon Treaty for the European Union, on 29 March 2017. Under the process, the UK 
will depart the EU at 11pm (GMT) on 29 March 2019.  
 
The UK Government can request an extension to the two-year timeframe, although granting any extension 
would require the unanimous approval of the 27 remaining EU Member States. To date, the UK Government 
has given no indication it will make such a request.  
 
The UK and EU remain in negotiations to reach a WA, which must take account of the framework for future 
trading relations between the UK and EU. Article 50 does not prescribe the level of detail required within this 
future framework, or the exact format this will take and whether it will be contained within, or separately 
from, the WA. However, it is likely that UK parliamentarians – who the Government has confirmed will have a 
“meaningful vote” on the deal – will require the UK Government to provide some certainty over important 
matters including, for example, the future of UK-EU Customs arrangements.  
 
As part of the WA negotiations, as announced in March, in the event of a deal there will be a transition period 
to assist an orderly departure (otherwise known as an implementation period). If it comes into effect, the 
transition period will commence on 29 March 2019 and will last until 31 December 2020.  
 
For ABTA Members, a transition deal would mean that regulatory requirements remain the same as today for 
the period defined. However, it is important to remember that transition is entirely dependent on the 
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agreement of a WA, and that the WA will not fully resolve the issue of future trading arrangements. As such, in 
the event of a deal, the industry will need to continue to engage with policymakers on both sides during any 
transition phase to encourage a future trading deal that covers policies that are integral to the success of the 
UK travel industry. 
 
The UK parliamentary process – retained law 
 
The UK Government has published the European Union (Withdrawal) Act 2018 (Withdrawal Act) to repeal the 
1972 European Communities Act and prepare the UK for departure from the EU. This legislation, which 
became law on 26 June 2018, will ensure that all derived EU laws at the time of departure remain on the UK 
statute books. This will include Regulations of the European Union, which currently have direct effect in UK 
law, in addition to EU Directives, which already require specific national implementing legislation.   
 
The Withdrawal Act will apply regardless of whether the EU and UK reach a WA, although the date on which it 
becomes effective will be dependent on whether there is a transition period. In the event of a WA, and a 
transition period, the Act will take effect from 11pm on 31 December 2020 (as per the timelines currently 
envisaged in the transition period). In the event of no-deal exit, this Act would enter into force immediately 
upon departure. 
 
The Government will issue secondary legislation in the form of statutory instruments to correct law which 
does not function effectively, e.g. if they refer to EU institutions that will no longer play a role in the UK. 
Examples of EU derived domestic legislation relevant to travel business include the Consumer Rights Act 2015 
and the Package Travel and Linked Travel Arrangement Regulations 2018.  Direct EU legislation includes 
Regulation 261/2004 on denied boarding, cancellations and delayed flights and Regulation 1107/2006 on the 
rights of passengers with disabilities or reduced mobility when travelling by air. We will refer, in the relevant 
sections below, to “retained” laws that will not function in the same way once the UK departs the EU. 
 
The UK Government White Paper - The Future Relationship between the United Kingdom and the European 
Union 
 
On 12 July 2018, the UK Government published a White Paper to set out the UK’s negotiating position on a 
WA, as well as rules governing future trade. While the White Paper is intended to enable a unified position on 
behalf of the UK Government, and will provide a basis for further negotiations, it is unlikely the EU will accept 
all the proposals within the document, and further political pressure might force revised positions on the UK 
side. 
 
In summary, the UK Government is seeking an agreement that will keep the UK broadly aligned to EU 
regulations, and establish common customs arrangements, for the majority of manufactured goods. This 
position intends to facilitate cross-border trade, including the avoidance of a hard border between Northern 
Ireland and the Republic of Ireland. The White Paper envisages a much looser future trading relationship for 
trade in services, where the UK Government is proposing a sector-specific approach, but offers little detail 
around the sectors covered.  
 
The White Paper contains some references to the travel industry’s priority policy areas, including a 
commitment to seek maintenance of existing levels of market access in aviation and EASA participation, secure 
visa-free travel, and keep important consumer benefits including the European Health Insurance Card (EHIC). 
However, there are other important policy areas where the paper offers little detail on the government’s 
favoured approach, including future employment rights – beyond a vague commitment to establishing a 
mobility framework, and future VAT cooperation for services. We have referred to the White Paper in several 
places throughout this document, as we consider the favoured outcomes of each side. 
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Planning for the possibility of a no-deal exit – European Commission and UK Government  
 
While both sides of the negotiations have maintained their strong preference for a negotiated settlement, 
each side has also issued plans for how their citizens and businesses should prepare for the possibility of talks 
breaking down and it not being possible to strike a deal, outlining detail covering various economic sectors 
within their respective economies. The European Commission has issued sixty eight “preparedness notices”, 
and the UK government has now begun the process of publishing “technical notices”. It has been reported that 
there will be eighty four of these technical notices issued in total by the UK government. A link to these 
documents is provided in the end section of this document, and we have made reference to relevant papers, 
as applicable, throughout. It is important to reiterate that time remains for a deal to be struck, and a no-deal 
exit, while a possibility, is not inevitable. However, it is equally important for businesses to carefully consider 
the timelines associated with any potential consequences of a no-deal scenario, as in some cases this might 
involve processes and procedures that take time to establish.  
 
The Withdrawal Agreement timeline 
 
Any deal on a WA will require ratification by the UK Parliament, the European Council and the European 
Parliament. Both the UK and EU have stated publicly that they aim to agree a WA before the end of October 
2018, enabling sufficient time for ratification. However, in the event that a deal cannot be reached by October, 
the EU and UK could make provisions for an emergency Council summit in November, and there is a final 
Council meeting in 2018, scheduled for December. ABTA will monitor the progress of talks between the EU and 
UK carefully, and will update Members on the progress toward a WA at regular intervals. We have referred to 
relevant timelines that businesses will need to consider throughout this guidance document. 
 
In the event of a WA, the European parliament must give consent – using a simple majority voting process – in 
order to enable ratification on behalf of the EU’s remaining Member States by the Council (conducted under 
the Qualified Majority Voting procedure).  
 
In terms of the UK Parliamentary process, this will also involve a parliamentary vote - in both Houses of 
Parliament. The UK government has indicated this vote will take place on a resolution to approve or reject any 
WA approved by the UK Government. If the resolution passes, the Government will bring forward a 
Withdrawal and Implementation Bill to give the vote effect.  Only once Parliament has approved the Bill will 
the WA be effective in UK law. Politically, the rejection either of a resolution or of the Bill itself could lead to a 
request for the Government to seek more time under Article 50, and to enter further negotiations with the EU. 
This scenario would likely result in significant political turmoil, as the failure to get a favoured approach 
through Parliament would raise significant questions about Parliament’s confidence in the Prime Minister and 
Government.  
 
In the event Parliament does not adopt the Bill before 29 March 2019, and the UK government does not seek 
an extension under the Article 50 process, the UK would exit the EU without a deal and the UK would fall back 
on World Trade Organisation (WTO) Rules. Whilst it has been argued that such rules would allow businesses to 
sell into the EU market on reasonable terms, an abrupt transition to WTO terms would inevitably be 
disruptive. 
 
Next steps and timelines  
 
The following is the timeline anticipated for negotiations between the UK and EU in 2018 and early 2019.  
 

 September-October 2018: Technical negotiations continue between the UK and EU on a WA. These 
meetings take place at official and Ministerial level; 
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 18-19 October 2018: Summit of the European Council. This is the meeting publicly identified as the 
optimal time for agreement of a WA on the UK’s departure from the EU. However, this does not mean 
that failure to reach agreement will result in a no-deal exit at this stage; 

 November 2018: Provision exists for a potential emergency summit in the event that no-deal is 
possible at the October summit. Again, this would not be the last chance for a deal in 2018; 

 13-14 December 2018: The final Summit of the European Council in 2018. This is widely seen as the 
last practical date for an agreement to be reached; 

 21 January 2019: If the UK Government has not presented its Withdrawal Agreement by this date, 
powers for MPs to influence ministers’ next steps will come into force; 

 29 March 2019: UK departs the European Union (under existing Article 50 process) at 11pm.  
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SECTION ONE – YOUR BUSINESS: 
 
Treatment of trade in services (versus goods) 
 
The primary concern for most businesses will be ensuring that they are permitted to continue to supply their 
services in the same markets after Brexit.   
 
In the event of no-deal exit, WTO rules will govern UK trade with the EU in both goods and services. Travel and 
Tourism is a service economy and the WTO rules on services are contained in the General Agreement on Trade 
in Services (GATS).  The rules on GATS do not replicate the depth and breadth of the EU Single Market in 
services, which means that service businesses would be the most seriously affected by this change. Notably, 
GATS also does not include aviation as a sector as it is specifically excluded by the Annex on Air Transport 
Services. More information on the impacts of a no-deal exit on different transport modes, including aviation, is 
included in a later section in this paper. 
 
In the White Paper, the Government identifies its priorities for an economic partnership with the EU in the 
form of a free trade area for goods.  However, on services, while suggesting a new arrangement which would 
give the UK the freedom to ‘chart its own path’, there is acknowledgment that ‘there will be more barriers to 
the UK’s access to the EU market than is the case today.’ 
 
Third country trade agreements by which the UK is a party through our membership of the EU, covering both 
goods and services, will lapse in relation to the UK in the event of a no-deal exit. Any trade conducted as a 
result of these agreements will need to comply with the UK’s rules around tariffs and non-tariff barriers 
concerning the third country in question. 
 
Currency 
 
Following the referendum in June 2016, there was an immediate effect on currency with the pound falling 
sharply against the euro and the dollar.  Although there is no certainty if, or how, currency will be affected by a 
‘no deal’ Brexit, some analysts speculate that there could be a slump in sterling.   
 
In the section on YOUR CONSUMERS we have included information on surcharging  Members will need to 
consider other areas where a significant change in exchange rates could affect their business, for example, in 
relation to commercial agreements. 
 
Customs and taxes 
 
In the event of a no-deal exit, existing EU customs arrangements (including Regulation (EU) No 952/2013 & 
Council Regulation (EEC) No 2658/87) will no longer automatically apply for goods entering or exiting the UK. 
The UK will revert to WTO rules in our trading relationship with the EU (please see section on services, above, 
for more information on the general treatment of services). This would require additional checks for goods 
passing between the UK and EU and the imposition of tariffs for certain products. ABTA would advise 
Members to consider the consequences of this scenario from an operational and customer perspective, 
especially in terms of arrangements at ports and airports, including the effect on goods carried by 
passengers.  
 
VAT – Tour operators margins scheme 
 
The European Commission has issued a preparedness notice to EU businesses on the consequences of no-deal 
for future indirect taxation rules, including around VAT, which states that existing cooperation mechanisms 
will cease to apply to UK businesses. As a result, ABTA would advise Members to consider the consequences of 

https://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm6_e.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533115718891&uri=CELEX:32013R0952
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533115748108&uri=CELEX:31987R2658
http://trade.ec.europa.eu/doclib/docs/2018/january/tradoc_156573.pdf
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the UK and EU no longer having shared mechanisms for cross-border taxation in the event of a no-deal exit. In 
particular, Members should consider potential consequences for the Tour Operators Margin Scheme (TOMS), 
which is a simplification measure that enables travel companies to pay VAT on their profit margins within their 
main place of establishment, rather than the country in which the service is provided.  
 
ABTA is liaising closely with officials at HM Revenue and Customs on VAT matters, and has urged continued 
cooperation with EU authorities to enable seamless cross-border trade for travel companies. However, we 
note that the future framework outlined in the White Paper does not envisage such cooperation for services. 
We will continue to raise this with the Government and will provide updates to Members on this topic in the 
months ahead.  
 
If TOMS were no longer to apply to UK travel companies, it would be necessary for Members to register for 
VAT purposes in each Member State where they deliver services to their customers. Members might wish to 
consider carefully the processes and timelines concerned with VAT registrations in each Member State of 
operation, in preparation for the possibility of a no-deal exit.  
 
Borders and visa policy  
 
The EU has confirmed, in writing to the European Parliament, that the UK’s withdrawal from the EU will 
necessitate the revision of the EU’s external visa policy, as laid out in Regulation (EC) 539/2001. The two 
options available will be to designate the UK as a third country for the purposes of the Schengen Area, which 
will mean UK residents require a visa to visit the EU’s common travel area, or to add the UK to a list of visa 
exempt countries.  
 
Should the UK be designated a visa-free country for the purposes of Regulation 539/2001, UK residents will 
likely be included in the European Travel Information and Authorisation System (ETIAS), similar to the US ESTA 
regime, which is due to be finalised very shortly and will come into effect from 2021. ETIAS will require an 
electronic travel authority (ETA) to be issued by the EU prior to a person’s arrival into the Schengen Zone. Each 
ETIAS granted will be valid for three years, and will cost €7, with applications completed online. ETIAS is agreed 
at the political level within the EU, following trilogue negotiations between the EU Council, Presidency and the 
European Commission, but is yet to be published in the Official Journal (at the time of writing). Before 
boarding, air carriers and sea carriers will need to check whether third country nationals subject to the travel 
authorisation requirement are in possession of a valid travel authorisation. Members will need to consider 
advising customers accordingly. 
 
It is possible that, in the event of a no-deal exit, there will be considerable disruption at borders when 
travelling between the EU and UK, at least initially. For example, in a no-deal scenario, UK passport holders 
travelling outbound might no longer be able to use passport and security queues designated for EEA nationals 
upon arrival at ports or airports within the EU Member States, and conversely, UK ports and airports could 
segregate EU nationals from the queues used by UK nationals at the UK border. Equally, knock-on delays at 
ports and airports caused by new customs arrangements for goods could also be a factor. Members will need 
to consider the possible ramifications of the additional time required for passport and security checks, as 
well as knock-on delays. Members should consider how potential delays may affect their programmes (e.g. 
resort transfer timings), and prepare to advise customers accordingly.  
 
The UK Home Office will be responsible for determining the UK’s arrangements for inbound travellers. As of 
yet, the approach that will be taken is not known.  
 
 
 
 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114434806&uri=CELEX:32001R0539
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114434806&uri=CELEX:32001R0539
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-security/fact-sheets/docs/20161116/factsheet_-_etias_en.pdf
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Transport Policy 
 
The EU sets the regulatory and market access framework for transport across all transport modes (aviation, 
maritime, rail and road). A no-deal scenario is likely to be very disruptive to the UK’s transport links with the 
EU and beyond. 
 
Aviation 
 
From exit date, any EU laws on aviation will no longer cover UK carriers (airlines established in the UK and 
operating on a UK Air Operating Certificate). In the absence of any transition period or agreement on future 
relations, this scenario presents some serious challenges. 
 
The EU regulates intra-EU air traffic rights and negotiates air service agreements (ASAs) with third countries, 
on behalf of all Member States. Regulation (EC) 1008/2008 sets rules for community carriers and guarantees 
market access to other Member States, while Regulation (EC) 847/2004 provides the framework for the 
agreement of ASAs between the EU, incorporating all Member States, and third countries around the world. In 
total, the Department for Transport (DFT) estimates that EU ASAs cover 85% of UK passenger traffic by 
volume. This includes the UK’s air links with the USA and Canada.  
 
The ability of UK carriers to fly scheduled air services to any EU Member State, or any third country covered by 
EU laws, will be dependent on the UK government securing the necessary access rights. For EU Member 
States, negotiations on air service agreements occur at EU level, and bilateral agreements could only occur if 
such a deal was not possible. A no-deal exit would similarly disrupt EU airlines flying to the UK, and third 
country airlines operating services to or via the UK.  
 
The Department for Transport is the lead authority for negotiating bilateral ASAs involving the UK. In the event 
of a WA, the EU has agreed to request permission from third countries for the UK to continue to enjoy existing 
access rights within EU law throughout the transition period.  There is no requirement on third countries to 
accept such request, but equally there has been no indication at this stage that any third country plans to 
oppose this position. The DFT is already in conversation with many third countries, including the USA, about a 
future bilateral agreement. 
 
In addition, the European Air Safety Agency (EASA) grants UK carriers safety certification for their operations, 
which enables these carriers to operate air services under EU law. Without a deal to maintain participation in 
EASA, which is outlined as an aim within the UK Government’s White Paper, UK carriers would require 
certification through the Civil Aviation Authority (CAA). The UK Government, and the CAA, as the competent 
authority, would then need to establish systems for mutual recognition of this certification regime with the EU 
and other countries. If there is agreement on a WA, the UK will continue to participate in EASA during the 
transition period.  
 
ABTA will continue to liaise with officials from the DFT and European Commission on future aviation access, 
and safety rules, and will provide updates to Members. 
 
Maritime 
 
The International Maritime Organisation (IMO) and international law govern the majority of maritime 
operations, which should minimise disruption in many situations for Members operating cruises and river 
cruises across Europe and beyond. However, there are some EU laws that are potentially of relevance 
depending on business models.  
 

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533113335919&uri=CELEX:32008R1008
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533113378372&uri=CELEX:32004R0847
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Regulation (EEC) 4055/865 sets the rules for intra-EU and EU-third country maritime traffic rights. The status of 
this regulation will not change in the event of a no-deal exit, and operators will need to comply with this 
regulation in order to operate services within the EU or between the UK and EU.  
 
Regulation (EEC) 3577/92 sets cabotage rules for operating passenger services wholly within a Member State. 
In most cases, these services are restricted to “community ship-owners” (ships registered within an EU 
Member State). However, national rules can override this regulation, enabling operation of passenger services 
by third country operators.  
 
As with market access provisions, covered above, maritime safety rules will also remain in place once the UK 
leaves the EU. For passenger ships, EU Member States will retain the right to conduct inspections to check that 
ships operating to their country meet the relevant safety requirements and standards (Directive 2017/2110). 
The Commission has also indicated, within the relevant preparedness notices for a no-deal, it expects to find a 
solution to maintain the mutual recognition of regulatory authorities (Regulation (EC) No 391/2009).  
 
In relation to each of the above rules, Members should consider whether their current business model would 
enable continuation of services without alteration. 
 
Inland waterways  
 
Council Regulation (EC) No 1356/96 requires operators of vessels on inland waterways within the EU to be 
established within an EU Member State. In the event of a no-deal exit, UK operators will not meet this 
requirement, and Members organising such services will have to alter business structures to meet this 
requirement. Similarly, Council Regulation (EEC) No 3921/91, which governs the operation of passenger 
services on inland waterways, including cabotage rights, requires establishment in an EU Member State. ABTA 
understands that the existing business models of many operators in the UK market will ensure continuation of 
services with minimal disruption. Members should consider whether their current business model would 
enable continuation of services without alteration. 
 
Rail 
 
It is unlikely that the provision of cross-border rail services between the UK and mainland Europe will alter 
significantly. EU Directive 2012/34/EU determines that operators on cross-border services will need to comply 
with their national regulations, as well as those of the EU. Given the status of cross-channel operators, 
Eurostar and Eurotunnel, it is unlikely either would face barriers to their continued operation.  
 
Road 
 
Regulation 1073/2009 enables transport companies established within an EU Member State to operate 
passenger services without discrimination. In the event of a no-deal exit, this regulation will no longer apply to 
UK established operators. In addition, the UK would also fall outside the Interbus agreement that currently 
enables the operation of services between EU Member States and selected third countries. It is possible that 
the UK could seek to become a party to this agreement as a third country once it has departed the EU to 
enable continuation of services. Members should consider whether their current business model would 
enable continuation of services without alteration, including by assessment of the rules covering each 
Member State of operation. 
 
EU Regulation 2006/126/EC provides for the validity of UK driving licences when driving across, or within, 
other EU Member States. Once the UK departs the EU, in the absence of any deal for mutual recognition, UK 
drivers would need to apply for international driving licences, governed by the 1949 Geneva Convention. The 
Department for Transport will be the responsible body for issuing these licences. The National Audit Office has 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31986R4055
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533113987470&uri=CELEX:31992R3577
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32017L2110
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114188517&uri=CELEX:32009R0391
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114230320&uri=CELEX:31996R1356
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114288454&uri=CELEX:31991R3921
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114324636&uri=CELEX:32012L0034
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114367233&uri=CELEX:32009R1073
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:l24264&from=RO
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533114404155&uri=CELEX:32006L0126
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estimated around 7 million international licences would be required annually. Members would need to 
consider providing consumers with advice around the need to obtain a valid licence to drive in mainland 
Europe, including any insurance requirements that might be relevant. The EU and UK have agreed, in 
principle, a mechanism that will enable UK consumers to continue to benefit from their existing insurance 
arrangements throughout Europe through the current Green Card scheme. 
 
Data Protection 
 
The Data Protection Act 2018 (DPA) came into force on 25 May 2018 and brings UK law into alignment with 
the General Data Protection Regulation (GDPR) as well as introducing additional UK-specific measures into 
national law.     
 
Under the GDPR, businesses in Member States who wish to transfer data to a country outside the EEA (Third 
Country), may be able to rely on an Adequacy Decision, which is a decision published by the European 
Commission allowing free flow of personal data to that third country on the basis that the Commission deems 
there to be sufficient protection in place in that third country for the secure exchange of personal data. 
 
In its paper ‘Framework for the UK-EU partnership: Data protection’, published in May 2018, the UK 
Government proposed a new agreement which amounts to more than a standard Adequacy Decision and 
would provide for ongoing regulatory co-operation between the UK and EU on future data protection issues. 
 
In the event of no deal exit, Members must continue to comply with the provisions of the DPA and the GDPR 
will be incorporated into the UK’s domestic legislation through the Withdrawal Act, although secondary 
legislation will be required to make essential adjustments, as a number of areas in the GDPR cannot be 
effective without amendment, for example, in relation to co-ordination of EU regulators, as it is not clear how 
these provisions will apply to the Information Commissioner’s Office (ICO) as the UK’s regulator. 
 
In terms of exchanging personal data with suppliers in the EU, the UK will be considered a Third Country once 
we leave the EU and, in the absence of an Adequacy Decision from the EU or another agreement on data, 
Members would need to consider appropriate safeguards to persuade EU suppliers of their ability to 
conduct secure data exchange to the UK.  Members could use standard data protection clauses in their 
contracts, which are model terms approved by the European Commission.  Without an Adequacy Decision or 
appropriate safeguards (through contractual mechanisms), EU businesses would not be able to send data to 
UK companies  unless they could rely on a derogation, for example, where they have explicit consent from 
their customers to transfer their personal data. Members should therefore consider reviewing their 
contractual terms with customers to check their ability to exchange data under a derogation. 
 
As Third Countries, the US, Canada and Australia have agreements with the EU on the transfer by airlines of 
European Passenger Name Record (PNR) data to their authorities, although they do not reach the level of 
current UK-EU co-operation.  PNR data is used by the UK Government in tackling crime or terrorism related 
activity.  Membership of the EU allows the UK to access this data and various databases which form a critical 
part of the UK’s security measures.  Without an agreement, the legal framework underpinning law 
enforcement cooperation between the UK and the EU will no longer apply and, in the absence of a separate 
and specific deal on PNR data exchange, the UK will no longer have automatic access to PNR data from the EU. 
 
Intellectual Property Rights 

Intellectual Property rights (IP rights) which are designated as applying across the EU (such as EU trade marks) 
are all at risk in the event of no deal. 

http://www.legislation.gov.uk/ukpga/2018/12/contents/enacted
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32016R0679
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/710147/DATA_-_FINAL.pdf
https://ec.europa.eu/info/law/law-topic/data-protection/data-transfers-outside-eu/model-contracts-transfer-personal-data-third-countries_en
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Members should review all of their IP rights and identify any EU registered rights.  Without agreement 
between the EU and UK, these rights will not continue to have effect in the UK post-Brexit.  If available, 
Members should consider protective, additional or replacement, UK registrations to allow for a ‘no deal’ 
scenario. 

As of the withdrawal date, undertakings and organisations that are established in the UK but not in the EU and 
natural persons who reside in the UK will no longer be eligible to register .eu domain names or, if they are .eu 
registrants, to renew .eu domain names registered before the withdrawal date.  The .eu Registry will be able 
to revoke .eu domain names with immediate effect in the event of no deal.  Members with .eu domain names 
should consider seeking alternative .com or .co.uk registrations and taking steps to transition their website 
users to the new web addresses. 

SECTION TWO: YOUR COMMERCIAL PARTNERS 
 
Commercial contracts (existing and new) 

 
The question of whether a contract can be terminated as a result of the UK’s exit from Europe is likely to 
prompt businesses to reassess their current arrangements and look for options to end those contracts which 
are no longer required or profitable. 
 
Any right of termination depends on the contract terms, including any material adverse change and ‘force 
majeure clauses’ and any right to terminate on notice as well as the doctrine of frustration (note that the term 
‘force majeure’ has no recognised meaning in English law, so when we refer to ‘force majeure’ clauses, we refer 
to clauses which govern extraordinary circumstances). 
 
We recommend that Members conduct an assessment of their existing commercial contracts and identify 
any particularly high value, high risk, long term or strategically significant contracts which cover the period 
after 29 March 2019.  Members should think about issues which could make the contract less profitable or 
difficult to perform, either for you or the other party post-Brexit.  This may include issues around licenses and 
consents, the freedom to provide services, freedom of movement for workers, fluctuation in currency 
exchange rates and other financial factors.  
 
It is unlikely that existing contracts will allow you to terminate a contract which becomes commercially 
unattractive due to a no-deal exit, unless there are express provisions in the contract allowing this. 
 
‘Force majeure’ clauses (which typically allow parties to suspend or terminate their contractual obligations as a 
result of circumstances beyond their control) may be of assistance with Brexit-related changes but this will 
depend on the drafting of the clause.  These clauses are normally limited to obligations which become 
impossible to perform and would not usually cover events which could reasonably have been foreseen.  If a 
no-deal exit was a possibility when the contract was entered into, it could be argued that the parties could and 
should have planned for its effects.  
 
A contract may be considered ‘frustrated’ when something occurs after the formation of the contract which 
renders it impossible to fulfil the contract. The effect of a contract being frustrated is that both parties are 
freed from any further obligations.  However, frustration is very difficult to establish and would be expected 
only to apply if the UK’s departure from the EU radically alters the essence of the contract and not merely 
results in inconvenience or financial difficulties.  Frustration could also be challenged on the grounds that the 
event was within the contemplation of the parties at the time the contract was formed. 
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Members should review their contracts to ascertain whether they could be varied to take into account the 
possible impacts of the UK’s departure from the EU. Most contracts contain a variation clause permitting the 
parties to vary their contract. This might be on a unilateral basis or with both parties’ consent. Depending on 
the possible impact of a no-deal exit or post Brexit relationship, it might be in both parties’ interests to agree 
to vary the contract. 
 
For new contracts, you should consider expressly providing for situations where the parties’ ability to 
perform, or their costs of performing, the contract are affected by the UK’s departure from the EU.  Bear in 
mind that there is no universally accepted definition of ‘Brexit’ as it could be considered to refer to the date 
when the UK formally leaves the European Union, even if a transition period is in place, so you are advised to 
ensure that the trigger event is defined or described more precisely in order to avoid potential confusion or 
disagreement.  
 
The risk of not drafting to address uncertainty around the UK’s departure from the EU is that parties will be 
obliged to continue performing their obligations even if doing so has become commercially unattractive, 
subject to the comments made above in relation to force majeure and frustration.  However, if you are 
entering into a short-term contract or have rights to terminate without penalty on short notice, a specific 
‘Brexit clause’ may not be necessary. 
 
A ‘Brexit clause’ would trigger some change in the parties’ rights or obligations as a result of a defined event.  
Given that the actual impact is still uncertain, it may be that the best a clause can offer is a binding 
commitment to renegotiate.  The risk of trying to provide for a specified consequence on occurrence of a 
specific event is that different or additional events may occur for which there is no contractual provision. 
 
Some other areas to consider in your wider contractual review: 
 
Does the contract contain references to the EU, for example, ‘the member States of the European Union’ or 
‘EU laws’?  Is it intended that these expressions should include the UK after the UK’s departure from the EU 
and, if not, does that matter?  Should the reference be amended to specifically include the UK?  If the contract 
refers to any specific EU Regulation(s), should these references be amended to include UK implementing 
legislation? 
 
The validity and effectiveness of any contractual choice of law is unlikely to be affected by the UK’s departure 
from the EU.  If you have chosen English law (or Scots law, or any other) in a contract, this will continue to be 
effective following the continued operation within the EU of the Rome I Regulation, which will form part of 
domestic law after the UK departs the EU. 
 
The Rome II Regulation currently allows commercial parties to select the law to govern their non-contractual 
rights and liabilities and the Withdrawal Act provides for this to form part of domestic law after Brexit. 
 
Regarding dispute resolution procedures, EU legislation regarding jurisdiction and reciprocal enforcement of 
judgments is governed by the Recast Brussels Regulation and the 2007 Lugano Convention.  The UK will 
become a third country under these provisions and this raises a question mark whether Member States’ courts 
will respect an exclusive jurisdiction clause in favour of the English courts.  English courts would generally be 
expected to accept jurisdiction where the parties chose to give the English courts jurisdiction over their 
contract.  If an English judgment is likely to require enforcement in a Member State after Brexit, you may wish 
to take local advice on the implications of enforcing an English judgment in that Member State on the 
assumption that national law will apply.  For new contracts you may wish to consider arbitration, possibly 
specifying London as the seat of the arbitration, as an award should remain recognised and enforceable on the 
basis of the New York Convention (which is a non-EU international instrument). 
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Consider your data protection clauses and consider whether you may need to use Standard Contractual 
Clauses in order to continue transferring personal data between the UK and the EU.  For more information, see 
section on Data Protection.  
 
Finally, make enquiries of your contract counterparts and suppliers regarding their own preparations to 
address Brexit-related risks. 
 
Financial Protection (including Bonds and Insurance) 
 
Under the 2018 Package Travel Directive, organisers established in the EU are obliged to provide securities 
against the possibility of the organiser’s insolvency.  Organisers not established in the EU which sell or offer 
packages to EU consumers must provide this protection in every Member State where they are selling. 
 
As of the withdrawal date, EU law providing for mutual recognition of insolvency protection taken out in 
accordance with the requirements of the home country of an organiser will no longer apply with regard to UK 
insolvency protection.   
 
This will have no effect on UK established organisers selling to UK consumers.  However, UK established 
organisers selling in the EU will not be able to rely on their ‘home country’ protection. UK established ABTA 
Members utilising the ABTA scheme of financial protection, the CAA ATOL scheme; ABTOT or CPT BCH 
schemes for sales in other EEA Member States may then be required to engage with each EEA Member State’s 
local licensing and/or protection requirements. 
 
The majority of Members utilise Bonds and Insurance products to provide the financial security protection 
required by the Package Travel Regulations and, for some Members the ATOL Regulations. A significant 
number of providers of these facilities are established in, and regulated by, other EEA Member States.  
 
Liability Insurance and Travel Insurance 
 
The EEA financial services ‘passporting’ system enables financial services firms authorised by the regulatory 
authorities in their home EEA member state to provide their services to customers in any other EEA member 
state without having to obtain authorisation from the other member states’ regulatory authorities. 
 
Members may hold bonds or insurance (including Public Liability Insurance, which is a mandatory requirement 
for Principal Members and Retail Members organising packages), which are valid beyond the exit date. 
 
Certain Travel insurers are also established and regulated by other EEA Member States and rely on passporting 
arrangements for sales in the UK. The same considerations will apply. 
 
In preparation for the UK’s departure from the EU, HM Treasury has agreed to establish a ‘temporary 
permissions’ regime, which will enable relevant firms and funds which passport into the UK to continue 
operating in the UK for a limited period after exit day in order to allow them to obtain UK authorisation or 
transfer business to a UK entity as necessary, in the event of no-deal exit.  On 24 July 2018 the Government 
published the draft Statutory Instrument that will form the legislative basis of the temporary permissions 
regime. In any period beyond a temporary permission regime, the UK government would either need to accept 
the establishment of financial institutions in the EEA on a permanent basis or seek a mutual recognition 
agreement with the EU/EEA. 
 
Members are advised to speak to their brokers to understand how this might affect future policy or bond 
renewals.                                                                                                                                                                                                                                                                                                                                                                           

 

https://www.gov.uk/government/publications/financial-services-legislation-under-the-eu-withdrawal-act/eea-passport-rights-amendment-etc-and-transitional-provisions-eu-exit-regulations-2018
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SECTION THREE: YOUR PEOPLE 
 
Employee rights and entitlements 
 
Much of the UK’s existing employment law is derived from EU directives, such as Working Time Regulations, 
family leave entitlements, TUPE regulations and protections for agency workers.  In their recent technical 
notice, the Government advised of their intention to continue workplace protections in the event of a ‘no deal’ 
exit, with limited exceptions for employer insolvency (for employees working in an EU country) and European 
Works Councils (relevant to employers with employees in two or more EEA states). 
 
Freedom of movement and mobility 
 
The UK Government has been clear that it intends to end freedom of movement once the UK leaves the EU, 
and the EU negotiating team have spoken of the consequences of this decision, in terms of the restrictions it 
places on the UK’s levels of market access, and the scope of any future trade framework. In the event of a no-
deal exit, freedom of movement would end on 29 March 2019. This will also alter the rules for inter-company 
transfers by UK registered travel companies that do not have an EU place of establishment, currently 
undertaken through Directive 2014/66/EU.  
 
For travel companies relying on the Posted Workers Directive (Directive 96/71/EC1), a no-deal exit would also 
mean the current arrangements used to post staff within the EU, and move staff between Member States, 
would no longer be applicable. In order to continue to benefit from the Posted Workers Directive, which 
enables businesses to post staff in other EU Member States for a period up to eighteen-months, it would be 
necessary to establish in a qualifying EU/EEA Member State and to hire the relevant staff in that country of 
establishment. 
 
The UK Government White Paper discusses the possibility of a new mobility framework after Brexit, but does 
not provide any detail on what sectors this might cover, or what the envisaged parameters might be in terms 
of qualifications or timescales. To date, the EU has maintained that it will not accept the division of the EU’s 
four-pillar freedoms, goods, services, capital and labour, which would appear to rule out the possibility of a 
specific deal on employment rules.  Members should conduct an audit of existing employment practices for 
staff working within the EU, and consider alternative models available in a no-deal exit scenario. 
 
Recognition of Professional Qualifications 
 
Directive 2005/36/EC enables certain professionals to rely on qualifications obtained within another EU 
Member State when seeking the applicable employment elsewhere across the EEA. In the event of a no-deal 
exit, and unless catered for specifically within the WA, this Directive will no longer apply to employees of UK 
registered businesses. For example, certain tour guiding services, including ski guides and bike guides in some 
Member States, are covered by the Directive. Members are advised to consider whether staff are currently 
utilising the Mutual Recognition of Professional Qualifications Directive and seek alternative arrangements, 
if necessary.  
 
Legacy rights for resident EU/UK nationals 
 
The Home Office has issued an “EU Settlement Scheme Toolkit” advising UK businesses on how to prepare EU 
employees for life after the UK departs the EU. This confirms the situation, agreed in December 2017, where, if 

                                                             
1 This Directive is in the process of revision, which will tighten some rules and reduce the timescales available for posting 
staff within EU Member States. Full information can be found via the European Parliament: 
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=1991/0346(COD)  

https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533115361147&uri=CELEX:32014L0066
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533115487589&uri=CELEX:31996L0071
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533116845329&uri=CELEX:32005L0036
https://www.gov.uk/government/publications/eu-settlement-scheme-employer-toolkit
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=1991/0346(COD)
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there is a deal between the UK and EU, the rights of UK and EU nationals to continue to reside and work in 
their current country of residence will remain in place. In the event of no-deal exit, it is likely that the relevant 
national authority would determine the employment rights of individuals. Members are advised to share 
internally all information issued by the Home Office on the settlement of EU nationals within the UK post-
Brexit. 
 

SECTION FOUR: YOUR CUSTOMERS 
 
Consumer rights law 
 
The vast majority of UK consumers’ rights derive from EU law.  The ultimate outcome for consumer protection 
in the UK depends either on the final agreement with the EU or the Government’s actions in the event of a no-
deal exit, but it seems unlikely that amending consumer protection law will be an immediate priority.  In the 
White Paper, the UK government proposes ‘to commit to maintain reciprocal high levels of consumer 
protection’ in the context of the future economic partnership. 
 
The Consumer Rights Act 2015 (CRA) implements the Consumer Rights Directive (Directive 2011/83/EU) into 
UK law and will therefore continue to apply to UK consumers in the event of no deal exit.  This covers areas 
such as the standards for performance of services (reasonable skill and care) and consumers’ rights and 
remedies in the event these are breached, as well as unfair terms in consumer contracts. 
 
Although directly applicable EU law will become part of domestic law as a consequence of the Withdrawal Act, 
amendments will be required through secondary legislation to make it effective in the UK after exiting the EU 
and some will not work in the same way, e.g. issues of mutual recognition and co-operative enforcement. For 
passenger rights legislation, please see the relevant section later in this part of the guidance document. 
 
Passports 
 
The EU is likely to require an extended period of passport validity for UK nationals entering the EU. Currently, 
UK nationals travelling to the EU must have a passport that is valid on their date of return. However, there is 
no requirement for a longer period of passport validity as a condition of entry for UK nationals upon arrival at 
other EU Member States. In the event of a no-deal, it is worth considering the EU’s existing arrangements with 
third countries. For non-EU countries, the EU requires minimum passport validity of three-months beyond the 
date of a visitor’s departure from the EU and issuance within the last ten years. Therefore, Members should 
monitor this issue and might wish to consider, at the end of 2018, whether their customers would meet such 
an obligation, in the event of a no-deal exit, and provide advice for customers to renew their passports if 
required. 
 
Package holidays – existing bookings 
 
The Package Travel and Linked Travel Arrangement Regulations 2018 (PTRs 2018) implement the Package 
Travel Directive (EU) 2015/2302. 
 
If a customer buys a package holiday that doesn’t go ahead for any reason other than the customer’s own 
cancellation; non-appearance; or other failure to meet their obligations under the contract, the tour operator 
is required to give a full refund of payments received for that package. 
 
Regulation 13 says that where an organiser is prevented from performing the contract because of unavoidable 
and extraordinary circumstances, they may terminate the contract and provide the traveller with a full refund 
of any payments made for the package, but are not liable for additional compensation. 
 

http://www.legislation.gov.uk/ukpga/2015/15/contents/enacted
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1533113066760&uri=CELEX:32011L0083
https://europa.eu/youreurope/citizens/travel/entry-exit/non-eu-nationals/index_en.htm
https://www.legislation.gov.uk/ukdsi/2018/9780111168479/contents
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L2302
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32015L2302
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‘Unavoidable and extraordinary circumstances’ are defined as a situation beyond the control of the party who 
seeks to rely on such a situation the consequences of which could not have been avoided even if all reasonable 
measures had been taken.  Circumstances where an organiser is prevented from performing the package 
contract for reasons directly related to a ‘no deal’ exit will be beyond the organiser’s control and it is difficult 
to see what measures could be taken to avoid it. 
 
Linked Travel Arrangements (LTA) and other single travel service contracts – existing bookings 
 
If any service which forms part of an LTA cannot be provided by the supplier due to a no-deal exit, then the 
supplier’s terms and conditions will apply.  Note that the LTA facilitator is not responsible for the provision of 
services which make up the LTA (unless the facilitator is also the principal to any of the LTA service contracts). 
 
If the supplier of an LTA service, or any other single travel service contract, is unable to fulfil the contract due 
to a no-deal exit, they may be able to offer an alternative. If they cannot offer an alternative, they should 
provide a refund. 
 
Many single service contracts will include a force majeure clause and the supplier might seek to rely on this in 
order to avoid paying further compensation.  The term ‘force majeure’ does not have a recognised meaning 
under English law. The courts will look at the precise wording of the relevant contractual clause to determine 
its effect and whether or not a clause will be deemed to apply in a no-deal scenario will be determined on a 
case-by-case basis.  
These questions might arise where, for example, the flight element of an LTA cannot be provided, but the 
accommodation is available for use  In that case, the accommodation supplier is unlikely to offer a refund, as 
they are able to fulfil their contract even though the customer might not be able to reach the accommodation 
as the flight is not operating.  Whether or not the consumer could recover the cost of the accommodation 
from the supplier of the flight will depend on a number of variables. These will include deciding whether it was 
foreseeable at the time of entering into the flight contract that accommodation costs would be incurred and 
lost if the flight didn’t go ahead; and the how the supplier terms and conditions dealt with ‘consequential loss’ 
(i.e. additional losses the parties would, at the time when they made the contract, have reasonably expected 
to be the probable result of such a breach).   
 
Terms and conditions – new bookings for travel after 29 March 2019 
 
All Members who are package organisers or principals may wish to consider introducing a ‘Brexit clause’ into 
their consumer contracts.  This could be a standalone clause or incorporated into existing clauses dealing with 
material changes, cancellations or ‘force majeure’/extraordinary circumstances.  There is no ‘one size fits all’ 
approach, but the clause should set out your obligations in the event of the UK’s exit from the EU. 
 
For package organisers, this should provide for the customer to receive a refund where the package is not 
performed, but should exclude liability for compensation in the event of ‘unusual and extraordinary 
circumstances’ that arise as a consequence of the UK’s exit from the EU.  Note that ‘unusual and extraordinary 
circumstances’ is defined in the Regulations, so the circumstances which lead to the cancellation must fall 
within that definition in order to avoid paying compensation.   
 
Also consideration should be given as to whether terms and conditions can specifically exclude consequential 
losses where services are not provided due to circumstances outside your control. 
 
Members conducting principal business who are drafting terms of business for single service contracts 
(whether or not these form part of an LTA) should consider whether their ‘force majeure’/extraordinary 
circumstances clause specifically excludes consequential loss where services are not provided due to 
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circumstances outside their control. Members should consider whether the clause should be amended to 
expressly define any adverse Brexit event as an ‘event of force majeure’. 
 
In all cases, such amendments would have the advantage of certainty for the parties, but must be considered 
fair under the CRA in order to be effective and enforceable. 
 
Surcharges 
 
Under the Package Travel Regulations, post-contractual price changes are permitted only in specified 
circumstances. These include a change in exchange rates relevant to the package.   
 
You may levy a surcharge if exchange rates relevant to the package increase but only if the following 
conditions are met: 
• you have expressly reserved the right to surcharge within your terms and conditions; and 
• you notify the customer of any increase at the latest 20 days before the start of the package; and 
• you absorb an amount equivalent to 2% of the holiday cost before passing on any surcharge (a 
requirement of ABTA’s Code of Conduct); and 
• if the increase exceeds 8% of the total price of the package, you offer the customer the option of 
cancellation with a full refund. 
 
If you do reserve the right to surcharge, the contract provision must also provide for the customer to be given 
a refund of the relevant amount if the price goes down due to currency fluctuations. 
 
For single service or LTA sales, any contractual term purporting to allow you (or the principal if you are acting 
as agent) to unilaterally increase the price of a booked service would be subject to the usual tests for unfair 
contract terms.  
 
According to government guidance on variation clauses, your terms are more likely to be fair if “you explain 
what, when and how a contract may change, so your customers can make an informed decision whether to 
enter the contract in the first place” and “you also give reasonable notice and a right to freely cancel, so your 
customer can go elsewhere if they are unhappy with the change, without being left worse off”.  Terms that 
may be unfair include “Allowing the price of a product or service to be raised without seeking your customer’s 
agreement before doing so or being unclear as to what increases your customer can expect.”   
https://www.gov.uk/guidance/unfair-terms-explained-for-businesses-full-guide#changing-the-terms-of-a-
contract 
 
Passenger Rights 
 
These Regulations currently have direct effect in UK law, so will form part of the EU retained legislation as a 
consequence of the Withdrawal Act.  The UK will be treated as a Third Country, so you need to consider which 
passenger rights legislation will continue to apply to your business or customers, which may depend on 
departure or arrival points or the license or registration of the transport provider. 
 
Regulation 181/2011 Bus or coach 
 
These rights of passengers in bus and coach transport continue to apply on and after the withdrawal date to 
passengers travelling with regular services to or from the UK, where the boarding or alighting point of the 
passenger is situated in the EU27 and the scheduled distance of the service is 250km or more. 
 
Regulation 1371/2007 Rail 
 

https://www.gov.uk/guidance/unfair-terms-explained-for-businesses-full-guide#changing-the-terms-of-a-contract
https://www.gov.uk/guidance/unfair-terms-explained-for-businesses-full-guide#changing-the-terms-of-a-contract
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:tr0050
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:l24003
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These rights will continue to apply on and after the withdrawal date to rail passenger services in the EU,  
provided that the railway undertaking is licensed in accordance with Directive 2012/34/EU which establishes a 
single European railway area. 
 
Regulation 1177/2010 Sea and inland waterways 

These passenger rights will continue to apply to passengers where the port of embarkation is in an EU Member 
State or in the UK, provided that the port of disembarkation is in the EU27 and the service is operated by a 
Union carrier (which is defined as a carrier established within the territory of a Member State or offering 
transport by passenger services operated to or from the territory of a Member State). 
 
Regulation 261/2004 Air 
 
EU air passenger rights currently apply: 
 
If a flight is within the EU and is operated either by an EU or a non-EU airline 
If a flight arrives in the EU from outside the EU and is operated by an EU airline 
If a flight departs from the EU to a non-EU country operated by an EU or a non-EU airline 
 
In a no-deal exit, where the UK is considered a Third Country, the Regulation will apply to: 

 flights from the UK into a Member State (operated by an EU airline) 

 flights operating into the UK from a Member State (operated by an EU or non-EU airline) 
 
Regulation 1107/2006   
 
Provisions granting specific rights for disabled persons and persons with reduced mobility travelling by air will 
no longer automatically apply to passengers who, as of the withdrawal date, depart from, transit through, or 
arrive at an airport in the UK.  However, certain rights, such as assistance by air carriers, continue to apply to 
air passengers departing from a UK airport to an EU27 airport but only if the operating carrier is an EU airline. 
 
Credit card fees (Payment Services Regulations) 
 
The Payments Services Regulations 2017 came into force on 13 January 2018 and implemented Directive 
2015/2366 (the Payment Services Directive 2 (PSD2)) into UK law, as well as introducing UK-specific provisions. 
 
The main provision of these regulations prohibits Members from charging consumers a fee for using a debit or 
credit card to pay for travel services (subject to some specific exclusions for corporate cards). 
 
In the current regulations, where one of the parties’ payment service providers is based outside the EEA, then 
a fee can be charged for services, provided it is only at a level to cover their costs.  Unless this is amended, 
assuming the UK is considered a Third Country, UK traders selling to EEA consumers who use a card issued by 
an EEA payment service provider, would be able to charge a fee which reflected their costs, and the same 
would apply to a UK consumer using a card issued by a UK payment service provider to pay an EEA trader.    
 
The rules for domestic transactions will remain in place once the UK leaves the EU, unless the UK government 
makes changes to the regulations.  This is unlikely to be a priority area for change, as the Government sees a 
clear consumer benefit.  Members should therefore continue to follow guidance already circulated on debit 
and credit card charges. 
 
Disputes 
 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32010R1177
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1476179175834&uri=CELEX:32004R0261
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32006R1107
http://www.legislation.gov.uk/uksi/2017/752/contents/made
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015L2366
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32015L2366
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In the event of a dispute with ABTA Members, UK consumers have a right to take action against UK traders in 
their local county court or to use the ABTA ADR schemes.  This will continue after the UK departs the EU. 
 
If UK traders direct their activities into an EU Member State, their EU customers would be entitled to sue the 
UK trader in that Member State (no change from the current position). 
 
If UK consumers book with EU traders, they must look at the contractual provisions for choice of law and 
jurisdiction and dispute resolution provisions.  Where EU companies direct their activities into the UK, and 
seek to rely on an exclusive foreign jurisdiction clause, UK consumers could apply to the UK courts to argue 
that such a clause is unfair. 
 
UK consumers and UK traders operating cross-border will no longer be able to use the EU online dispute 
resolution platform or European Small Claims procedure. 
 
European Health Insurance Card (EHIC)/Travel Insurance 
 
The UK Government wants UK and EU Nationals to continue to be able to use the European Health Insurance 
Card (EHIC) to receive healthcare should they need it while on holiday.   
 
In the event this is not agreed, travellers will have to make provision for medical treatment as part of their 
personal travel insurance arrangements.  It is possible that travel insurance costs would increase, particularly 
for those customers with pre-existing conditions, some of whom may not be able to obtain appropriate cover. 
 
Members should advise customers to obtain appropriate travel insurance cover for their individual needs.  
 
Customer enquiries 
 
All Members should be prepared for consumer enquiries about the status of their travel arrangements after 29 
March 2019, whether or not a deal has been agreed. 
 
A news item for Members on dealing with customer enquiries, is accessible on the ABTA website here. 
 

Conclusion 
 
ABTA will regularly update this document, to ensure it reflects contemporary advice offered to businesses on 
behalf of both the UK Goverment and the European Commission. We will also be providing regular updates on 
the negotiations, and our own lobbying activites with both side of the negotiations, through ABTA Today and 
other Member communications channels. As advised in the opening section of the paper, we expect the 
current negotiations to continue over the remainder of this year, and whilst both sides are targetting an earlier 
agreement (October), it is possible that it could take longer for a final deal, if one is possible, to be secured. 
We advise Members to check this advice regularly as negotiations on the UK’s exit from the European Union 
continue.  
 
As stated previously, this advice is not exhaustive, and it is not possible to produce a one-size fits all approach 
on this issue due to the level of breadth and complexity involved. As such, Members are advised to consider 
seeking specific legal advice on your own business position, and to consider whether your business model 
requires specific solutions in areas beyond those addressed in this document.  
 
If you have any questions relating to the content of this guidance, please contact Luke Petherbridge, Senior 
Public Affairs Manager (E: lpetherbridge@abta.co.uk; T: 0203 117 0578) or Susan Deer, Senior Solicitor (E: 
sdeer@abta.co.uk; T: 020 3117 0565). 

https://www.abta.com/news/responding-queries-your-customers-about-brexit
mailto:sdeer@abta.co.uk
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Links to legislation and additional sources of information 
 
CAA EU Exit: https://www.caa.co.uk/Our-work/About-us/EU-exit/  
 

European Commission Brexit preparedness notices 

European Union (Withdrawal) Act 2018 

Information about the Withdrawal Bill (overview and factsheets) 
 
UK Government technical notices 
 
UK White Paper: The future relationship between the United Kingdom and the European Union 
 

This document is intended as a guide only and can’t be a substitute for specific legal advice.  You may wish 
to consult one of the ABTA Partner firms for advice tailored to your business requirements – their details are 
available in the Member Zone on www.abta.com 

 

https://www.caa.co.uk/Our-work/About-us/EU-exit/
https://ec.europa.eu/info/brexit/brexit-preparedness/preparedness-notices_en
http://www.legislation.gov.uk/ukpga/2018/16/enacted
https://www.gov.uk/government/publications/information-about-the-withdrawal-bill
https://www.gov.uk/government/collections/how-to-prepare-if-the-uk-leaves-the-eu-with-no-deal?utm_source=6054ae58-1dda-4d09-890b-0f1122f9db5f&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate
https://www.gov.uk/government/publications/the-future-relationship-between-the-united-kingdom-and-the-european-union
http://www.abta.com/

